IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNATI ONAL HOBBY CORP. . aVIL ACTION
V.
RI VAROSS| S.p. A . NO 98- 4964

MEMORANDUM

WALDMAN, J. August 2, 1999

This is a breach of contract action. Presently before
the court is defendant’s notion to dism ss. Defendant contends
plaintiff has failed to state a clai mupon which relief can be
granted because its clains are barred by clai mpreclusion and by
the statute of |imtations.

The defense of claimpreclusion nmay be rai sed and
adj udi cated on a notion to dism ss where the court can take

notice of all facts necessary for the decision. See Day v.

Mbscow, 955 F.2d 807, 811 (2d Gir. 1992) ("[w hen all rel evant
facts are shown by the court’s own records, of which the court
takes notice, the defense [of res judicata] may be upheld on a

Rule 12(b)(6) notion"), cert. denied, 506 U S. 821 (1992);

Connel |y Foundation v. School Dist. of Haverford Townshi p, 461

F.2d 495, 496 (3d Gr. 1972) (res judicata nmay be raised in

notion to dismss prior to answer); County of Lancaster v.

Phi | adel phia Elec. Co., 386 F. Supp. 934, 937 (E.D. Pa. 1975)

(res judicata "may be rai sed and di sposed of on a notion to



dismss"). A court may take judicial notice of the record froma

previ ous court proceedi ng between the parties. See Oneida Mt or

Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 416 n.3 (3d

Cir. 1988), cert. denied, 488 U S. 967 (1988).

Plaintiff is in the business of designing and selling
nodel trains. Defendant manufactures nodel trains. The essence
of plaintiff’s clainms is that defendant breached agreenents to
supply nodel "corrugated side passenger cars" and "E8-B
| oconotives.” According to plaintiff, the parties entered into
an agreenent on March 18, 1987 whereby defendant was to supply
plaintiff with corrugated side passenger cars. A simlar
agreenent for the provision of E8-B | oconptives was finalized on
January 8, 1988.

In a prior action commenced in 1996, plaintiff filed a
mul ti -count conpl ai nt agai nst defendant and one other entity not
a party to the current action. The conplaint alleged that
def endant had from 1959 to 1990 designated plaintiff as its
exclusive distributor in the United States for all its products

and that defendant, inter alia, was refusing to sell any of its

products to plaintiff. Plaintiff asserted clains for intentional
interference with contract, disparagenent, refusal to deal and
unfair conpetition. Plaintiff’s refusal to deal claimwas based

upon 88 762(a), (c) and 765(1) of the Restatenent (First) of



Torts.! On June 29, 1998, the court granted defendant’s sunmmary
j udgnment notion.

Def endant argues that the clains in plaintiff’s 1998
conplaint are barred by the judgnent entered in the 1996 acti on.
On its face, the 1996 conplaint did not specifically refer to the
corrugat ed si de passenger car agreenent or the E8-B | oconotive
agreenment. In its subm ssions to the court, however, plaintiff
made clear that its claimfor refusal to deal was based in | arge
part upon defendant’s breach of these agreenents. Plaintiff

asserted in response to defendant’s notion for summary judgment

!Section 762 of the Restatenent (First) of Torts states:

One who causes intended or unintended harmto anot her
merely by refusing to enter into a business relation
with the other or to continue a business relation
termnable at his will is not liable for that harmif
the refusal is not (a) a breach of the actor’s duty to
the other arising fromthe nature of the actor’s
business or froma legislative enactnent, or (b) a
means of acconplishing an illegal effect on
conpetition, or (c) part of a concerted refusal by a
conbi nation of persons of which he is a nenber.

Restatenent (First) of Torts § 762 (1939).

Section 765(1) of the Restatenent (First) of Torts
st ates:

Persons who cause harmto another by a concerted
refusal in their business to enter into or to continue
business relations with himare liable to himfor that
harm even though they would not be liable for simlar
conduct wi thout concert, if their concerted refusal is
not justified under the circunstances.

Restatenment (First) of Torts 8§ 765(1).
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t hat defendant had a contractual duty to supply the corrugated

si de passenger cars and E-8B | oconotives but had refused to do
so. Plaintiff stated that defendant’s refusal to deal was

i nproper because "Rivarossi cannot refuse to sell product,
especially product that it has a contractual obligation to
supply, i.e., the E-8B and corrugated side passenger cars"; that
"[c]onmmencing in 1987" the parties had executed agreenents for
manuf act ure and supply of corrugated side passenger cars and E-8B
| oconoti ves; and, that defendant’s refusal to supply such itens
was a "breach"” of these agreements. Plaintiff sought damages for
the refusal to deal which included lost profits for the
"corrugated si de passenger cars and E-8B | oconpbtive."?

In a pretrial subm ssion in the earlier case, plaintiff
explicitly stated that its "Clains For Refusal To Sell The E-8B
Loconoti ve And The 1940 Corrugat ed- Si de Passenger Cars" were
"Based Upon A Breach" of the 1987 corrugated side car and E8-B
| oconptive agreenents. Plaintiff enphasized that defendant’s
refusal to supply the side cars and | oconotives was "a breach of
the ternms of the [l oconptive and side car] contracts” and that
plaintiff was "entitled to danages for this breach.” In its pre-

trial menorandum for the 1996 action, plaintiff stated that its

2 The 1998 complaint refers to "E8-B" | oconptives whereas
plaintiff previously used the term"E-8B." Fromthe parties’
subm ssions it clearly appears, and plaintiff does not dispute,
that the terms are intended to describe the same nodel train car.
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damages included "lost profits fromlost sales of corrugated side
passenger cars and E-8B units.”

It is unresolved whether federal or state preclusion
| aw governs successive diversity suits in federal court. See

Lubrizol Corp. v. Exxon Corp., 929 F.2d 960, 962 (3d Cr. 1991).

Under either federal or Pennsylvania | aw, however, claim
preclusion requires a final judgnment on the nmerits in a prior
suit involving the sane parties or their privies and the sane

cause of acti on. Id.; Balent v. Cty of WIlkes-Barre, 669 A 2d

309, 313 (Pa. 1995). Plaintiff does not dispute and the court
can take notice that plaintiff and defendant were parties to the
1996 action and that a final judgnent on the nerits was entered.

See Hubicki v. ACF Indus., Inc., 484 F.2d 519, 524 (3d Gr.

1973) .

Plaintiff argues that the clainms in the instant
conplaint are not part of the "same action"” as those in the 1996
case. The "sane action” requirenent, however, refers not only to
clainms actually litigated but includes all clains arising out of
the sane transaction or underlying events which could have been

litigated in the first proceeding. Lubrizol Corp., 929 F.2d at

964; Balent, 669 A 2d at 313. Were there is an "essenti al
simlarity of the underlying events giving rise to the various
legal clains,” the two actions are generally deened the sane.

Lubrizol Corp., 929 F.2d at 964. The key factor is "whether the




wrong for which redress is sought is the same in both actions.”
Id. Oher factors to be considered include "whether the materi al
facts alleged in each suit were the sanme, and whet her the

Wi t nesses and docunentation required to prove such allegations
were the sane." 1d. at 963.

Plaintiff argues that the clains in the two proceedi ngs
are distinct because the "the underlying |legal theories are
dissimlar,” "the underlying contracts are dissimlar” and "the
W tnesses and docunents necessary at trial are dissimlar."
Plaintiff, however, neglects the inportant fact that the wong
conpl ained of in the two actions, defendant’s refusal to supply
nodel trains, is the sanme. Wile the 1996 conpl ai nt was broader
and included additional clainms involving additional contracts,
plaintiff’s clains were based in part upon defendant’s refusal to
supply the side cars and | oconoti ves.

That plaintiff relies on different legal theories in
its 1998 conplaint is not availing. Different clains arising out
of the same underlying events are part of the same action even if
t he substantive theory in each case is different. 1d.
(difference in theory of recovery is not determnative); Davis v.

US. Steel Supply, 688 F.2d 166, (3d Cr. 1982) (sane cause of

action may conprise clainms under nunerous different |egal
theories). See also Restatenent (Second) of Judgnents 8 24 cnt

c, illus. 3. (1980) (If a party pursues a tort claimin a first



action, a contract claiminvolving the sanme transaction is barred
in a second action).

That the side car and | oconptive contracts were not
specifically nmentioned in the 1996 conplaint is also not

di spositive. See Lubrizol Corp., 929 F.2d at 964 (that facts

critical to second claimwere not nentioned in first conplaint
di d not prevent preclusion where party had opportunity to
litigate those issues). In its pre-trial subm ssions, plaintiff
explicitly stated that its refusal to deal claimwas based upon
def endant’ s breach of the corrugated side car and E8-B | oconoti ve
agreenents and requested |ost profits fromthose breaches.

It al so appears that in fact many of the docunents and
W tnesses required to prove the clains in the 1998 conpl ai nt
woul d have been necessary in the 1996 action. Cearly each case
woul d require the same docunments and wi tnesses to prove the
exi stence of the 1987 side car and | oconotive contracts upon
which plaintiff relied in support of its refusal to deal claim
and now relies upon for its breach of contract claim The sane
evi dence woul d al so be required to show damages fromthe refusa
to supply the side cars and | oconotives. That plaintiff needed
addi ti onal docunents and wi tnesses in the broader 1996 action is
beside the point. To suggest that a first action does not
preclude a second nerely because the first is broader and

i ncludes nore clains that require additional evidentiary support



is sinply unsound.

Plaintiff suggests that even if the clains in the 1998

and 1996 conpl aints involve the "sanme action,” the court

expressly limted the preclusive effect of its judgnment order.
It points to a footnote in a menorandumin which the court
st at ed:

Plaintiff suggests in its briefs that as a
result it is entitled to recover profits it
could have realized under the 1987 Agreenents
and t he Mehano arrangenent had it continued.
Plaintiff, however, has not pled a breach of
contract clai mpredicated upon those
agreenments or that arrangenment. It is

concei vabl e that plaintiff could plead such a
claim The place to do so, however, is in a
conplaint and not in a brief opposing sunmary
judgment. A plaintiff may not plead four
tort clainms and then effectively spawn a
contract claimwith references in a brief to
t he nmeasure of danages cl ai ned, whether or
not it would correspond to that avail able for
breach of an unpled contract.

Alimtation on the future preclusive effect of a

j udgnent nust be explicit. See King v. Provident Life and

Accident Ins. Co., 23 F.3d 926, 929 (5th Cr. 1994). The

statenent relied upon by plaintiff was not contained in the

j udgnent order and was not a statenent l[imting the preclusive
effect of the judgnent. It was nerely an explanation that
plaintiff could not convert a refusal to deal claiminto a breach
of contract claimin a brief. The court certainly did not
suggest that breach of contract clains based upon the corrugated

side car and E8-B | oconptive agreenents, if properly pled in the
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conplaint or an anmendnent thereto, could not have been asserted
in the sane action.

That the court rejected plaintiff’'s attenpt to assert a
breach of contract claimin the 1996 proceeding by way of a brief
certainly does not prevent the application of claimpreclusion.
| ndeed, this shows that plaintiff was well aware of such cl ains,
that the underlying facts were integral to the refusal to deal
claimand that the clains could have been tinely asserted in the
first action. That plaintiff failed tinmely to assert the breach
of contract clainms in the earlier action does not affect claim

preclusion. See Huck v. Dawson, 106 F.3d 45, 50 (3d Cr. 1997)

(even denial of notion to anmend conplaint in first action does
not prevent preclusion of claimthat could have been pled in

original conplaint), cert. denied, 520 U S. 1276 (1997).

Def endant’s statute of limtations defense is really a
judicial estoppel argument. Plaintiff’s breach of contract
clainms are not facially barred by the statute of limtations. In
its conplaint in the instant case, plaintiff alleges that
def endant breached both agreenents as of Cctober 7, 1994.
Plaintiff filed suit twenty days before the four year Iimtations
period for an action arising out of a witten contract. See 42
Pa. Cons. Stat. 8 5525(5). 1In the 1996 case, plaintiff asserted
t hat defendant "since April of 1994 had refused to sel

[plaintiff] any products."” Defendant argues that plaintiff



shoul d be estopped from now contradicting that assertion to avoid
the bar of the statute of limtations.

Plaintiff responds that there is no indication the
court relied upon or was msled by the prior assertion.
Application of the doctrine of judicial estoppel does not require
reliance by the court on the offending party’ s assertion. The
doctrine applies where a party has made an assertion which is
i nconsistent wwth one made earlier in the same or different
proceedi ngs, and either or both of the assertions were nmade in

bad faith. See Ryan Operations, G P. v. Santiam M dwest Lunber

Co., 81 F.3d 355, 361 (3d Cir. 1996). Plaintiff, however, also
pl ausi bly contends that although defendant refused to sel
products by April of 1994, plaintiff did not reasonably

appreci ate that defendant had repudi ated the contracts until
Cctober of 1994. 1In any event, the court cannot determ ne from
the present record or in the context of a Rule 12(b)(6) nbtion

that plaintiff made either assertion in bad faith. The dism ssal

W Il thus be predicated only upon principles of claimpreclusion.
Accordingly, defendant’s notion will be granted. An
appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNATI ONAL HOBBY CORP. . CVIL ACTION
V.
Rl VARCSSI S. p. A NO. 98- 4964
ORDER
AND NOW this day of August, 1999, upon

consi deration of defendant’s Mdtion to Dismss (Doc. #3) and
plaintiff’s response thereto, consistent with the acconpanyi ng

menorandum | T IS HEREBY ORDERED t hat said Motion is GRANTED and

t he above action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



